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The  Legislative  Audit  Conunittee 
of  the  Montana  State  Legislature: 

Herein    transmitted    is    our    sunset  performance 
review  of  the  Montana  Board  of  Osteopathic  Physicians. 
The  review  was  conducted  in  response  to  the  1977  Sunset 
Law,  which  terminates  the  board  on  July  1,  1981. 

The   review   focused  upon   an  examination  of  board 
operations.      It    does    not   encompass    an   audit   of  the 
board's    financial    transactions   or   overall  compliance 
with  state  laws. 

There  are  no  formal  recommendations  in  the  report 
since  the  responsibility  for  such  recommendations  lies 
with  the  Audit  Committee.     Nevertheless,   we  discussed 
the  contents  of  the  report  with  a  number  of  individuals 
and  organizations,  including  the  director  of  the  Depart- 
ment of  Professional   and  Occupational   Licensing,  the 
members    of   the   Board   of  Osteopathic   Physicians,  the 
president  of  the  Board  of  Medical  Examiners,   the  Gover- 
nor's  Office   of  Budget  and  Program  Planning,    and  the 
director  of  the  Department  of  Social  and  Rehabilitation 
Services . 
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We  wish  to  express  our  appreciation  to  the  members 
of  the  board  and  to  the  director  of  the  department  and 
his  staff  for  the  assistance  they  provided  during  the 
review.      We    also    wish    to    thank    the    members   of  the 
osteopathic  profession  for  assistance  they  gave  us. 

Respectfully  submitted, 

Morris  L.  Brusett,  CP. A. 
Legislative  Auditor 
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CHAPTER  I 
BACKGROUND 

This    sunset   performance    review    addresses  state 
regulation    of  Doctors   of   Osteopathy    (D.O.'s)    by  the 
Board  of  Osteopathic  Physicians,    a  state  board  within 
the  Department  of  Professional  and  Occupational  Licens- 
ing . 

REPORT  OBJECTIVES 

The    1977    Legislature   passed   a    law  terminating 
numerous  regulatory  boards  and  agencies,   including  the 
Board   of  Osteopathic   Physicians.     This    law,  commonly 
referred  to  as  the  "sunset  law",   requires  the  Legisla- 
tive Audit  Committee  to  conduct  a  performance  review  of 
each  terminated   agency.     The  performance   review  must 
examine  the  need  for  each  regulatory  board/agency,  and 
the  Legislative  Audit  Committee  must  offer  recommenda- 
tions   for  board/agency   reestablishment,  modification, 
or  termination. 

The  sunset  law  also  requires  an  examination  of  the 
following  questions  during  the  conduct  of  the  commit- 
tee's review: 

(a)  Would  the  absence  of  regulation  significantly 
harm  or  endanger  the  public's  health,  safety, 
or  welfare? 

(b)  Is    there    a   reasonable   relationship  between 
the  exercise  of  the  state's  police  power  and 
the  protection  of  the  public's  health,  safe- 
ty, or  welfare? 

(c)  Is  there  another  less  restrictive  method  of 
regulation  available  which  could  adequately 
protect  the  public? 


(d)  Does  the  regulation  have  the  effect  of  direct- 
ly or  indirectly  increasing  the  costs  of  any 
goods    or   services    involved   and,    if   so,  to 
what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the 
public  than  the  harm  which  could  result  from 
the  absence  of  regulation? 

(f)  Are    all    facets    of    the    regulatory  process 
designed  solely  for  the  purpose  of,   and  have 
as   their  primary   effect,    the   protection  of 
the  public? 

Using   the    information   contained   in   this  report, 
and  that  gathered  during  a  public  hearing,   the  commit- 
tee   will    address    these    six    questions.      During  the 
hearing  process,    testimony  and  comments  will  be  heard 
from  the  board/agency,    the  profession,    and  interested 
members  of  the  public. 

In   defining    legislative    intent,    the   sunset  law 
states    that  by   requiring  periodic   evaluation   in  the 
form  of  a  performance  review,    the  legislature  will  be 
m  a  better  position  to  ensure  that  agencies   and  pro- 
grams exist  only  to  be  responsive  to  state  residents' 
needs.     The  sunset  law  terminates   the  Board  of  Osteo- 
pathic Physicians  on  July  1,  1981. 
OSTEOPATHIC  PROFESSION 

Osteopathy  is   a  medical  discipline  which  utilizes 
complete  methods  of  diagnosis  and  treatment  in  physical 
and  mental  health  and  disease.     This  includes  the  pre- 
scribing and  administration  of  drugs,  operative  surgery, 
radiology,    and   various    other   diagnostic  supplements. 


2 


* 


*  In  contrast  to  medical  doctors,   however,   the  Doctor  of 

Osteopathy  (D.O. )  places  special  emphasis  on  the  inter- 
relationship of  the  musculoskeletal  structure  with  all 
other  body  systems.     Consistent  with  this,    one  of  the 
basic  treatments  used  by  osteopathic  physicians  includes 
manipulation  of  the  musculoskeletal  structure. 

Since    the    founding    of    a    formal    association  of 
osteopathic  colleges   in  1898,   the  educational  require- 
ments  for  D.O.'s  have  been  similar  to  those  of  medical 
doctors    (M.D.'s)   in  many  ways.     While  the  relationship 
between   the   musculoskeletal    structure   and  the  total 
health  of  the   individual   is   still  emphasized,  osteo- 

4  pathy  has  increasingly  adapted  the  therapies  of  tradi- 

tional medicine.    This,  along  with  continually  improving 
professional    training    in    osteopathic    colleges  and 
hospitals,    has  brought  about  increased  recognition  of 
osteopathy  as  a  complete  form  of  medical  care.  Through- 
out   the    years,    however,    doctors    of    osteopathy  have 
generally  expressed  their  desire  to  maintain  a  distinct 
identity   from  M.D.'s    as    "separate   but  equal"  medical 
practitioners . 

Those  D.O.'s   licensed  by  the  Board  of  Osteopathic 
Physicians   are  limited  primarily  to  the  use  of  osteo- 
pathic manipulative  therapy  in  their  practices.  State 
law     (37-3-306,     37-5-305,     MCA)     requires  osteopaths 
wishing  to  perform  surgery  or  prescribe  drugs  to  obtain 
a   physician's   certificate    from   the   Board   of  Medical 
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Examiners.      To    obtain    the    certificate,    those  D.O.'s 

receiving  their  degrees  in  1955  or  before  are  required 

to  be  examined  by  the  Board  of  Medical  Examiners,  while 

D.O.'s  receiving  their  degrees  after  1955  are  certified 

by  showing  proof  of  passing  examinations  given  by  one 

of  the  following: 

— The  National  Board  of  Medical  Examiners  or  succes- 
sors ; 

— The  Federation  Licensing  Examination  Committee  or 
successors ; 

— The  National   Board   of  Examiners    for  Osteopathic 
Physicians  and  Surgeons,  Incorporated; 

— The   Medical    Council   of   Canada   or  its  successors 
(when  the  applicant  is   a  graduate  of  an  approved 
Canadian  medical  school). 

As  of  1976  there  were  approximately  15,000  D.O.'s 
practicing  in  the  U.S.,   and  since  1978  more  than  2,000 
individuals   have   graduated   from  osteopathic  colleges. 
Nationwide,    roughly  75  percent  of  osteopaths  engage  in 
general   practice,    while   the   others    are  practicing  in 
specialties   including  internal  medicine,    neurology  and 
psychiatry,    ophthalmology,    pediatrics,  anesthesiology, 
obstetrics  and  gynecology,  and  surgery. 

Currently,   there  are  22  D.O.'s  residing  in  Montana 
who  are  licensed  to  practice.     Of  that  number,    16  are 
licensed  by  the  Board  of  Osteopathic  Physicians,   and  6 
are  licensed  by  the  Board  of  Medical  Examiners. 
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CHAPTER  II 
BOARD  OF  OSTEOPATHIC  PHYSICIANS 

INTRODUCTION 

The  original  regulating  body  for  the  osteopathic 
profession  was  the  State  Board  of  Osteopathic  Examiners, 
created   through   legislation   in   1901.     The   board  name 
was   changed   to   the   Board   of   Osteopaths    in  1971,  and 
again  in  1974,  to  its  present  title. 

The  statutory  duties  of  the  board  are  as  follows: 

1.  Approve  educational   qualifications  of  appli- 
cants . 

2.  Designate    the    time,    place,    and   content  of 
licensing  examination. 

3.  Review  the  professional  credentials  of  those 
individuals    applying    for    licensure  through 
reciprocity  with  another  state. 

4.  Grant  licensure  to  qualified  applicants. 

5.  Determine  whether  or  not  a  license  should  be 
revoked  v/here   there    is    sufficient  proof  of 
gross    immorality,     fraud    in    procuring  the 
license,    or   any  violation   of   the  laws  per- 
taining to   the  osteopathic  profession  on  the 
part  of  the  license  holder. 

BOARD  OPERATIONS 
Structure 

The  board  is  comprised  of  three  members,    each  of 
whom  must  be  a  qualified  practicing  resident  osteopath 
and   a   graduate   of   an   approved   school    of  osteopathy. 
Each  member   is   appointed  by  the   governor   to  a  term  of 
four  years,    with  no  limit  to  the  number  of  consecutive 
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terms    a    member    may   serve.      Each   year,    a  president, 
secretary,    and   treasurer   are   elected   from   among  the 
members.     Since  1971,   board  membership  has  remained  the 
same  and  each  member  has  been  reelected  to  his  respec- 
tive office. 

The  beard  meets   annually,   usually  in  September  or 
October.     Every  member  may  receive  $2  0  per  day  for  each 
day   they  are  engaged  in  the  duties   of  their  offices, 
and    may    be    further    reimbursed    for    travel  expenses 
incurred  in  the  attendance  of  board  meetings. 
Staffing  and  Funding 

For  administrative  purposes   only,   the  board  oper- 
ates within  the  Department  of  Professional  and  Occupa- 
tional   Licensing.      The    department   currently  provides 
.005    full-time   equivalent  positions    to   the  board  for 
various  purposes,    including  recording  meeting  minutes; 
maintaining   all   board   files;    providing  board  members 
with   all   pertinent   information;    and   issuing  licenses 
granted  by   the   board.     This    amounts    to  approximately 
ten  hours  per  year. 

The    board    is    financed    from    an    account    in  the 
earmarked   revenue    fund.     All  money  in  the   account  'is 
provided  through  the  collection  of  fees   for  the  issu- 
ance,    renewal,    and    reinstatement    of    licenses.  The 
current  schedule  of  fees  is  presented  in  Illustration  1. 
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FEK  SCHEDULE 


Source  Amount 

Examination  and  Licensure  $20.00 

Reciprocity  Licensure  20.00 

License  Renewal   -  Active  15.00 

License  Renewal   -  Inactive  7.50 

License  Reinstatement  50.00" 


"The  board  may  reinstate  a  license  which  has  lapsed  upon  payment 
of  back  renewal  fees  or  payment  of  $50  if  the  lapsed  fees  exceed 
that  amount. 

Source:     Board  of  Osteopathic  Physicians 

Illustration  1 


Illustration  2   shows   the   financial  history  of  the 
board    from    fiscal    year    1972-73    through    fiscal  year 
1978-79.    Fund  balances  are  as  of  June  30  of  each  year. 


FINANCIAL 

HISTORY 

Fund 

Fiscal  Year 

Revenues 

Expenditures''-' 

Balance 

1978-79 

$390 

$493 

$  579 

1977-78 

510 

435 

682 

1976-77 

470 

687 

607 

1975-76 

520 

719 

824 

1974-75 

530 

504 

1,023 

1973-74 

518 

412 

997 

19  72-73 

536 

244 

891 

lie  1  udcs   f)  r  i  o  r  yr; 

i  r  ex[)('ii(l  i  t  u  res  , 

a<!  j  us  tmeii  t  s  ,  and 

a  c'c  r  ua  1  s  . 

Source:     Montana  Financial  Reports 


I  1  1  us  t  ra  t  ion  2 
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BOARD  GOALS  AND  OBJECTIVES 


The  sunset  law  requires  each  board  to  define  its 
goals  and  objectives.  The  Board  of  Osteopathic  Physi- 
cians defined  its  goals  as: 

1.  Licensure  of  only  those   applicants  qualified 
according  to  the  law  to  practice  osteopathy. 

2.  Exercising    of    jurisdiction    in    this  health 
care    profession   so    that   the   public   may  be 
properly   protected   by   having   a  responsible 
state   authority   to   present  problems  arising 
from   unqualified   or   incompetent  practice  of 
osteopathy. 

3.  Licensure   of     only  those   applicants  who,  by 
education    and    training    meet    statutory  and 
professional  competency  in  the  field.  Investi- 
gate   complaints    from  the  public  concerning 
licensees. 

Its  objectives  are  as  follows: 

1.  Continue  to  renew  42*  licenses  per  year  with 
minimum    regulation    of    the   practice   due  to 
lack  of  funds . 

2.  To   insure   that   only   qualified   and  licensed 
osteopathic  physicians  practice  in  Montana. 

*The  figure  shown  is  based  on  Fiscal  Year  1975-76. 

BOARD  FUNCTIONS 

Licensing 

Before  being  granted  a  license  to  practice  osteo- 
pathy in  Montana,    applicants  must  present  evidence  to 
the  board  that  they  meet  all  educational  and  professional 
qualifications.     According  to  the  law,    these  require- 
ments include: 

1.  Good  moral  character; 

2.  Four  years   of  high  school   or   its  scholastic 
equivalent; 
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3.  At  least  two  years  of  preprof essional  college 
education  in  an  accredited  college  or  univer- 
sity; (current  osteopathic  college  admission 
standards  require  a  minimum  of  three  years  of 
pre-prof essional  education) 

4.  Four   years    of  professional   education   in  an 
osteopathic  college  conforming  to  the  minimum 
educational  standards  for  osteopathic  colleges 
established    by     the     American  Osteopathic 
Association    and    which    is    approved   by  the 
board; 

5.  Acceptable   performance   on   an  examination  in 
subjects  taught  m  approved  schools  of  osteo- 
pathy and  considered  advisable  by  the  board. 

The  law  provides   for  licensing  examinations  to  be 
held  in  the  state  capitol  on  the  first  Tuesday  in  March 
and  September  of  each  year.     The  Department  of  Profes- 
sional   and   Occupational    Licensing   is    responsible  for 
grading  these  examinations.     Since  1972  no  examinations 
have  been  given  and  reciprocity  has  been  the  only  basis 
for   licensure   which   the   board   has   used    (for  further 
discussion  refer  to  page  16  ) . 

Osteopathy  school  graduates  who  have  been  examined 
appropriately    in    other    states    and    are    licensed  to 
practice  in  those  states  may  obtain  a  license  by  recip- 
rocity to  practice  in  Montana  provided  they  present  to 
the   board   proof   of   adequate   qualifications.      In  such 
cases,    the    board   reserves    the   right   to   examine  any 
applicant . 

Upon   examination,    temporary   licenses   to  practice 
may  be  authorized  by  the  board  secretary.     These  licenses 
are   only   valid   until    the   next   meeting   of  the  board, 
when  the  results  axe  reviewed. 
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The  board  issues  two  types  of  license,   active  and 
inactive.     D.O.'s   residing   in  Montana  who  wish  to  be 
licensed  may  only  receive  active  status.  Non-resident 
osteopaths  have  the  option  of  active  or  inactive  licen- 
sure depending  upon  their  desire  to  practice.  Illustra- 
tion 3    provides    a   breakdown   of    active    and  inactive 
licenses    issued   by  the  board  during  the   last  seven 
years . 


NUMBER 

OF  LICENSES 

ISSUED 

BY  THE  BOARD 

License 

Type 

Active 

Inactive 

Fiscal 

(Res 

& 

Non-Res . ) 

(Non-Res . ) 

Year 

New 

Renewed 

New 

Renewed 

Total 

1978-79 

0 

18'^ 

0 

17 

35 

1977-78 

0 

20 

0 

17 

37 

1976-77 

0 

21 

0 

20 

41 

1975-76 

1 

20 

0 

21 

42 

1974-75 

1 

23 

0 

19 

43 

1973-74 

0 

20 

0 

27 

47 

1972-73 

1 

20 

0 

28 

49 

"Two  are  non-residents. 

Source:     Department  of  Professional  and  Occupational 
Licensing 

Illustration  3 

During    this    time,     two    applicants    were  denied 
licensure;    one    for    inadequate  educational  background, 
the  other  for  lack  of  past  licensing  documentation. 
Complaints 

Among  the  goals  previously  delineated  by  the  board 
are   the   proper   exercise   of  professional  jurisdiction 
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and  the   investigation  of  complaints    from  the  public. 
According  to   one  board  member,    this   has   not  been  a 
serious  problem  because  the  frequency  of  complaints  in 
their  profession  has  been  very  low.     Board  records  show 
three  complaints  registered  since  fiscal  year  1972-73. 
These  are  presented  in  Illustration  4. 

SUMMARY  OF  COMPLAINTS 


Date 


From 


4/12/74      Work.  Comp.  Div. 
10/13/77     Insurance  Co. 
2/4/80  Public 


Nature  of  Complaint 

False  Compensation 
Claims 

Documentation  of 
Insurance  Claims 

Practicing  Without 
a  License 


Board  Action 


Refer  to  Peer  Review 


Refer  to  Peer  Review 


Letter  sent  request- 
ing compliance 
with  licensing 
laws.  Individual 
complied. 


Source:     Compiled  by  the  Office  of  the  Legislative  Auditor 
based  on  board  records. 

Illustration  4 


While  the  law  (section  37-5-311,   MCA)  provides  for 
revocation  of  a   license  under  various  circumstances, 
the  board  has  never  revoked  an  individual ' s  license  or 
taken  other  disciplinary  action  during  the  past  seven 
years . 

EXEMPTIONS  FROM  REGULATION 

The  Montana  osteopathic  law  does  not  specify  any 
exemptions  from  regulation  of  osteopaths. 


11 


V 


I 


\ 


i 


CHAPTER  III 
OTHER  REGULATION 
FEDERAL  AND  STATE  REGULATION 

In  addition  to  board  regulation,    the  practice  of 
osteopathy   is   governed   to   a   limited   degree   by  other 
state  and  federal  authorities.     Some  of  the  regulation 
at  these  levels  is  exercised  through  the  Medicaid  and 
Medicare    programs.      The   Medicaid   program   uses  both 
federal    and    state    funds    and   is    administered  by  the 
State  Department  of  Social  and  Rehabilitation  Services 
(SRS).     Medicare  is  sponsored  by  the  federal  government 
and  is  administered  by  the  U.S.   Department  of  Health, 
Education  and  Welfare  (HEW). 

When  submitting  claims  for  services  provided  under 
Medicaid,    osteopaths    can  be   subject  to   review  by  a 
Medicaid  Peer  Review  Committee.     Claims  are  examined  to 
determine    if   they   meet   established   guidelines.  If 
discrepancies  are  found,   the  claim  and  the  practices  of 
the   osteopath   are  reviewed  by  a  peer  consultant,  and 
where  necessary,  may  also  be  reviewed  by  a  committee  of 
peers  chosen  by  the  examining  organization. 

Any   indications   of   fraud   or   overt   abuse   of  the 
claim  system  which  are  discovered  during  investigation 
may  be   forwarded  to  the  Department  of  Revenue  or  the 
Program    Integrity    Bureau    of    SRS,     respectively  for 
continued  review.    The  Department  of  Revenue  is  empower- 
ed   by    law    (section    53-2-501,    MCA)    to  investigate 
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matters  relating  to  public  assistance  when  requested  by 
SRS.     If,   during  these  reviews,  the  examining  agencies 
discover  any  activity  which  could  be  a  violation  of  the 
licensing  act  they  may  inform  the  board. 

Osteopaths   filing  claims   for  services  under  Medi- 
care can  come  under  the  scrutiny  of  HEW.    All  Medicare 
claims  are  screened  to  determine  if  they  meet  established 
guidelines.     If  there  are  discrepancies,   the  claim  and 
the  practices   of  the   osteopath  may  be   reviewed  by  a 
committee  of  the  screening  organization  (Montana  Physicians 
Service).    Any  indications  of  fraud  or  abuse  are  forwarded 
to  HEW  for  further  review.    Any  possible  violations  of 
the  licensing  act  can  also  be  forwarded  to  the  board. 

Another   source   of   regulation   of   the  osteopathic 
profession  is  the  Board  of  Medical  Examiners.  Doctors 
of  Osteopathy  who  are  licensed  by  this  board  are  subject 
to  all  laws  and  regulations  relating  to  the  practice  of 
medicine    in   Montana.      By   law,    the   Board   of  Medical 
Examiners  must  include  one  D.O.  licensed  by  that  board. 

The  Montana  Department  of  Health  and  Environmental 
Sciences    also   exerts   influence   in  the   regulation  of 
osteopathy  in  this  state  by  certifying  x-ray  equipment 
which  is  used  by  some  osteopaths  in  their  offices. 
PROFESSIONAL  ASSOCIATION 

The  osteopathic  profession  in  Montana  has   a  form 
of    self-regulation    through    a    peer    review  committee 
sponsored  by  the  Montana  Osteopathic  Association  (MOA) . 
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The  committee,   which  includes  two  members  who  are  also 
members   of   the   board,    hears    and  investigates  various 
complaints   and  takes   corrective  action  when  necessary. 
Committee  members  do  not  consider  most  of  the  complaints 
as   being   extremely   serious.      Reprimands   are  usually 
issued  in  cases  such  as   "over-utilizing"   a  patient  to 
increase   insurance   claims.     Moreover,    when  cases  are 
referred  to  the  committee  by  the  Medicaid  or  Medicare 
screening  organizations,    excessive  charges  may  be  dis- 
allowed based  upon  committee  investigation.  Generally, 
the  opinion  of  the  board  is  that  the  association  peer 
review    committee    is    very    effective    in  controlling 
abuses  in  the  profession. 
REGULATION  IN  OTHER  STATES 

All  states  and  the  District  of  Columbia  regulate 
Doctors  of  Osteopathy;  however,   requirements  for  licen- 
sure vary,    as   does   the   composition  of  the  licensing 
boards.     The  following  illustration  is  a  comparison  of 
regulation    in    Montana    with   that   provided   in  other 
states . 
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CHAPTER  IV 
AREAS   FOR  LEGISLATIVE  CONSIDERATION 
The  design  and  effectiveness  of  various  aspects  of 
regulation  may  warrant  legislative  consideration.  The 
intent  of  the  following  sections  is  to  briefly  discuss 
these  aspects  as  they  apply  to  the  Board  of  Osteopathic 
Physicians. 


The 

areas  for  consideration  include: 

1. 

Need  for  the  board. 

2. 

Complaints . 

3. 

Standards  of  conduct. 

4. 

Public  membership. 

5. 

Appointment  of  members. 

6. 

Association  approval  of  services. 

7. 

Recording  license  with  county  clerk. 

8. 

Board  member  compensation. 

9. 

Administrative  functions. 

NEED  FOR  THE  BOARD 

Since    fiscal   year   1972-73,    the   total   number  of 
licenses    (new    and  renewed)    issued  by  the  board  has 
steadily  declined  (see  Illustration  3,  page  10).     As  of 
February  1,    1980,    there  were  35  D.O.'s  licensed  by  the 
board,    and   of  that  number,    16    are   considered   to  be 
actively  practicing  in  Montana.     Of  these  16,  many  are 
seeing   a   limited  nuiriber   of  patients   or   are  retired. 
The  average  age  of  actively  licensed  osteopaths  resid- 
ing in  the  state  is  estimated  to  be  over  74  years.  It 
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is  also  estimated  that  most  incoming  D.O.'s  will  elect 
to  be   examined   and   licensed  by   the   Board  of  Medical 
Examiners.     This   is   supported  by  the  fact  that  since 
1970,   15  D.O.'s  have  been  examined  and  licensed  accord- 
ing to  the  statutory  standards  of  the  Board  of  Medical 
Examiners.      During    this    period   no    examinations  for 
licensure  have  been  given  by  the  Board  of  Osteopathic 
Physicians  and  the  three  new  licenses  issued  were  based 
on    reciprocity.      For    these    reasons,    the   number  of 
active   licensees   is  likely  to  continue  to  decline  in 
the  coming  years . 

At  the  present  time,   the  board  believes  funding  is 
inadequate  for  comprehensive  regulation  of  the  osteo- 
pathic profession.     As  stated  among  its  objectives,  the 
board   intends   to    "continue   to   renew  42    licenses  per 
year  with  minimum  regulation  of  the  practice   due  to 
lack   of   funds."     With   declines   in   the   number   of  li- 
censes  issued,    board  revenues   are   likely  to  decrease 
even   more.      This,    in  turn,    will    further   reduce  the 
regulatory  capacity  of  the  board. 

In  interviews  with  board  members,   the  concern  was 
expressed    that    federal,     state,     and    private  health 
insurance  programs  require  participating  osteopaths  to 
be  licensed,    and  that  terminating  the  board  would  deny 
the    necessary    licensure.      In    25    states  (excluding 
Montana)    and  the   District   of  Columbia,    licensing  and 
regulation   of  medical   doctors    (M.D. )    and  doctors  of 
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osteopathy   (D.O. )   is  accomplished  through  boards  com- 
posed of  both  M.D.'s  and  D.O.'s.     As  pointed  out  previ- 
ously,   the   osteopathic   profession   in  Montana   is  now 
partially  regulated  by  the  Board  of  Medical  Examiners, 
which  includes  one  D.O..     Licensing  and  regulation  of 
both  professions  by  one  board  may  be  a  possible  alterna- 
tive to  the  present  method  of  split  authority.  Another 
possibility  is  regulation  of  D.O.'s  through  an  adjunct 
to  the  Board  of  Medical  Examiners. 
COMPLAINTS 

Since    fiscal   year   1972-73   there   have  been  only 
three  complaints  registered  with  the  board.     Two  were 
referred   to   the   Montana   Osteopathic   Association  Peer 
Review  Committee  (see  Illustration  4,  page  11). 

Among  the  goals  listed  by  the  board  are  the  protec- 
tion  of   the   public   by    "having    a   responsible  state 
authority  to  present  problems  arising  from  unqualified 
or  incompetent  practice  of  osteopathy,"  and  the  investi- 
gation   of    public    complaints    concerning  licensees. 
According  to  the  board,   two  factors  have  inhibited  the 
achievement    of    these    goals,    insufficient    funds  and 
inadequate  jurisdiction. 

The  first,   insufficient  funding,   has  been  cited  as 
a   partial    reason    for   not    investigating   public  com- 
plaints   and   subsequently   referring   the   complaints  to 
the  Montana  Osteopathic  Association.     However,  accord- 
ing   to    the    secretary    of    the    Montana  Osteopathic 
Association,    there   are   currently   only   seven  or  eight 
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resident    licensees   who   are    "paid-up"   members   of  the 
association.     This  being  the  case,   then  the  adequacy  of 
funding  for  investigation  of  complaints  by  the  associa- 
tion is  also  questionable. 

The  second  reason  given  was  a  lack  of  proper 
jurisdiction.  This  is  discussed  in  the  following 
section. 

STANDARDS  OF  CONDUCT 

The  board  does  not  have  a  written  set  of  standards 
of  conduct  for  its   licensees.     Montana  law  (37-1-103, 
MCA)   states  that  the  duties  of  all  boards   include  the 
setting  and  enforcing  of  "standards  and  rules  governing 
the  licensing,    certification,    registration  and  conduct 
of  the  members  of  the  particular  profession  or  occupa- 
tion" within  their  jurisdiction. 

In   discussing   the    complaint  process   with  board 
members,    it  became  evident  that  they  believe  they  do 
not  have   the  proper   authority  under   the   law  to  take 
disciplinary  action  against  licensees  short  of  revoca- 
tion of  the  individual's  license.     Even  in  that  case, 
they  believe  the  person  must  be  proven  guilty  by  some 
other  legal  authority  before  the  license  can  be  revoked. 
However,    section   37-1-103,    MCA,    also   states  that  the 
board  shall,   "Sit  in  judgement  in  hearings  for  the  sus- 
pension,   revocation,    or   denial    of   a    license    of  an 
actual  or  potential  member  of  the  particular  profession 
or   occupation  within   its    jurisdiction."     In   light  of 


the  enforcement  and  judgement  authority  assigned  under 
this  law,    it  would  seem  that  contrary  to  its  opinion, 
the  board  does  have  the  disciplinary  power  to  regulate 
its    licensees.      However,    without    specific  standards 
upon  which  to  base  performance  and  conduct,    the  board 
has  little  means  of  determining  what  is  unprofessional 
conduct  and  what  form  of  penalty  to  impose. 
PUBLIC  MEMBERSHIP 

In    order    to    facilitate    public    input    to  board 
operations,    some    states'    regulatory    boards  include 
public  members.     Illustration  5   (page  15    ),   shows  that 
as  of  1979,   5  boards  regulating  the  osteopathic  profes- 
sion included  at  least  one  member  of  the  public. 

As    part    of    its    "Model    Independent  Osteopathic 
Practices    Act,"    the   American  Osteopathic  Association 
recommends    that    one    member    of   the    licensing  board 
possess  the  following  qualifications: 

1.  Be  a  member  of  the  lay  public  who  has  demon- 
strated an  interest  in  the  health  problems  of 
the  state . 

2.  Be  a  person  neither  employed  by,   or  possess- 
ing an  interest  which  would  indicate  a  prejud- 
ice or  favor  of  a  school  of  medicine  nor  be 
employed   by    any   college    or   university  or 
school  of  the  healing  arts. 

If  public  membership  is  desired,    appointments  of 

members   should  be  balanced  against  board  size  and  the 

number  of  licensees. 
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APPOINTMENT  OF  MEMBERS 

Gubernatorial   appointments   to   the  board  are  not 
subject  to  Senate  confirmation  as  is  the  case  with  some 
other  boards.     During  the  1977-79  biennium  of  sunset, 
the  Legislative  Audit  Committee  recommended  that  appoint- 
ments to  regulatory  boards  be  subject  to  Senate  confir- 
mation. 

ASSOCIATION  APPROVAL  OF  SERVICES 

Section  53-3-103,  MCA,  states  in  part: 

"...  medical    aid    and   hospitalization  for 
county  residents  and  nonresidents  within  the 
county   unable    to  provide   these  necessities 
for   themselves    are   the   legal    and  financial 
duty    and    responsibility    of    the    board  of 
county  commissioners  and  are  payable  from  the 

county  poor  fund.    The  board  of  county  commis-  f 
sioners    shall   make  provision   for  competent 
and  skilled  medical  or  surgical  services  as 
are   approved  ...  by  the   state  osteopathic 
association  ..." 

Not  all  doctors  of  osteopathy  are  members  of  the 
association.     Membership    represents    approximately  50 
percent  of  the  active  licensees  in  Montana.     The  intent 
of  association  approval  appears  to  be  to  obtain  profes- 
sional consultation  for  the  county  commissioners,  but 
what  also  occurs  is  that  a  specified  private  organiza- 
tion  has   approval    authority   over   services   which  are 
paid  from  governmental  funds . 

The  purpose  of  licensing  osteopaths  is  to  assure 
competent    practitioners.      Thus,    approval    of  skilled 
services  should  most  likely  lie  with  the  governmental 
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body  responsible  for  assuring  competence,  not  a  private 
association. 

RECORDING  OF  LICENSE  WITH  COUNTY  CLERK 

Montana    law   requires    osteopaths    to   have  their 
licenses  recorded  in  the  county  in  which  they  reside. 
Telephone  conversations  with  a  sample  of  Montana  county 
clerks  indicated  that  few  practitioners  of  any  kind  are 
registered   with   the    county   clerk    in   most  counties. 
This  provision  is  probably  outdated. 
BOARD  MEMBER  COMPENSATION 

As    noted    in    Chapter  II,    members    of   the  board 
receive  up  to  $20  per  day  plus  travel  expenses  when  on 
board  business.     Members  of  most  other  boards  receive 
$25   per   day   plus    travel    expenses.      Compensation  of 
members  should  be  consistent  for  all  regulatory  boards. 
ADMINISTRATIVE  FUNCTIONS 

As   a   result  of  various   sunset  reviews   of  boards 
within  the  Department  of  Professional  and  Occupational 
Licensing,    three    separate    administrative    areas  have 
consistently   been   identified.      Since    it   is  intended 
that  individual  documents  will  be  formulated  concerning 
these   administrative   areas,    a   detailed   discussion  of 
each  is  not  presented  in  our  review  of  the  board.  These 
areas  are: 

— Reporting  requirements  of  boards. 

--Automated  license  records. 

— Multi-year  renewal. 
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Reporting  Requirements  of  Boards 

Montana    currently   has    a    reporting  requirement, 
section  2-7-102,   MCA,   which  requires  all  state  govern- 
mental   agencies    to    submit   biennial    reports    to  the 
Governor.    However,  these  reports  when  published  contain 
very    limited    information.     A   report  containing  more 
specific   information   (i.e.,    number  of   applicants  and 
examinations,    pass-fail    rate,    receipts    and  expendi- 
tures,   goals   and  objectives,   complaints,  dispositions 
of   complaints)   would   increase   the  usefulness   of  the 
report  and  allow  the  legislature  to  more  easily  monitor 
a  board's  activity. 

Automated  License  Records 

At   the  present  time,    most  licensee   records  are 
kept  manually  by  the  boards  within  the  department.  In 
addition,   new  and  renewed  licenses  are  manually  typed 
by  administrative   secretaries.     An  alternative   is  to 
automate    license    records    through    a  department-wide 
system.      The    automated    system    could    print  renewal 
notices  and  also  licenses.     In  addition,   such  automated 
records  could  be  used  to  generate  statistical  reports 
on  the  licensee  populations.     Additions,   deletions,  and 
corrections   to   the  licensee  files  could  also  be  made 
easily. 

Multi-year  Renewal 

Most  boards  within  the  department  are  statutorily 
required  to  renew  licenses  on  an  annual  basis.  Annual 
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renewal  may  not  be  necessary  and  may  result  in  adminis- 
trative costs  in  excess  of  those  necessary  for  effective 
regulation.     An   alternative   to   annual   renewal   is  to 
spread  renewals   over  two  or  more  years.     If  renewals 
were   extended   for  more  than  one  year,    the  department 
workload  and  administrative  expenses  would  be  reduced. 
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